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STATEMENT OF THE | SSUE

The issue presented is whether the Departnment of Environnental Protection's
proposed Rul e 62N-22.005, Florida Adm nistrative Code, constitutes an invalid
exerci se of delegated | egislative authority.

PRELI M NARY STATEMENT

Pursuant to Section 120.54(4), Florida Statutes, Petitioners filed their
Petition for Adm nistrative Determ nation of Invalidity of Proposed Rul es
chal | engi ng Rul e 62N-22. 005, Florida Admnistrative Code, inits entirety as an
i nval i d exercise of delegated |legislative authority, challenging specific
portions of that proposed rule which would establish speed zones in specific
geographic areas in Lee County, and chall enging the sufficiency of the economc
i npact statenent devel oped by the Departnment of Environmental Protection for its
proposed rule. Thereafter, Lee County's Petition for Leave to Intervene in
support of Petitioners' challenge to the proposed rule was granted, and Save the
Manatee Club and the Florida Wldlife Federation's Petition to Intervene in
support of the Departnment of Environmental Protection's rule, and the Petition
to Intervene in Support of Proposed Rule 6N-22.005, F. A C filed by Hibiscus
Poi nte at Bay Beach, Ltd., and Ira Rakatansky were granted.

At the final hearing, Petitioners presented the testinony of Grace Marie
Johns, Ph.D.; Mchael F. Stephen, Ph.D.; Bruce B. Ackerman, Ph.D.; R Kipp
Frohlich; Janmes K Hohnstein; Ross McWIIians; Joanne Bean; Dennis E. G| key,
and by way of deposition, Stephen J. Boutelle, Edward T. Fischl, Mchele
Correia, and Patrick M Rose. Additionally, Petitioners' Exhibits nunbered 1-
20, 24-37, 39, 40, 42, 43, 45, and 46 were admitted in evidence

I ntervenor Lee County presented the testinony of Thomas A Kuchar ski
Additionally, Intervenor Lee County's Exhibit nunbered 1 was adnmitted in
evi dence.

The Departnent of Environmental Protection presented the testinony of Scott
Calleson, R Kipp Frohlich, and Patrick M Rose. Additionally, the Departnent's
Exhi bits nunbered 1-3 and 5-9 were adnmtted in evidence.

Intervenors Save the Manatee Club and Florida WIdlife Federation presented
the testinony of Frederick W Bell, Ph.D., and Patricia J. Thonpson
Additionally, Save the Manatee Club and Florida Wldlife Federation's Exhibit
nunbered 1 was admtted in evidence.

I ntervenors Hi biscus Pointe at Bay Beach, Ltd., and Ira Rakatansky offered
no evi dence.

On Septenber 21, 1995, Intervenor Lee County filed its Notice of Wthdrawal
voluntarily withdrawing fromthis proceedi ng based upon its settl enent agreenent
with the Department of Environmental Protection whereby the Departnent of
Envi ronnental Protection, subsequent to the final hearing, has agreed to a
nunber of amendnents to its proposed rule and has agreed to publish a Notice of
Change announci ng the revisions subsequent to the conclusion of this proceedi ng.



The remai ning parties except for Intervenors Hi biscus Pointe at Bay Beach
Ltd., and Ira Rakatansky have subm tted post-hearing proposed findings of fact.
A specific ruling on each proposed finding of fact can be found in the Appendi x
to this Final Oder.

STI PULATED FACTS AND LEGAL CONCLUSI ONS

A. Bonita Bay Properties, Inc. (hereinafter "Bonita Bay"), is the
devel oper of a residential comunity in Lee County, which includes a ful
service marina consisting of 126 wet slips and 350 dry slips on the Inperial
Ri ver. The devel opnent is an approved Devel opnent of Regional |npact pursuant
to Chapter 380, Florida Statutes.

B. Jim Hohnstein (hereinafter "Hohnstein") is a resident of Lee County and
hol der of a captain's license issued by the U S. Coast Guard to operate and
navi gat e passenger-carrying vessels of not nmore than 50 gross tons within 50
mles of shore in the Atlantic Ccean and the @ulf of Mexico. Hohnstein is the
manager of Bonita Bay Marina.

C. Edward Fischl (hereinafter "Fischl") is a resident of Lee County and
hol der of a captain's license issued by the U S. Coast Guard to operate and
navi gat e passenger-carrying vessels of not nmore than 50 gross tons within 50
mles of shore in the Atlantic Ccean and the @Gulf of Mexico. Fischl is the
owner and operator of a boat chartering business in South Estero Bay.

D. The Departnent of Environmental Protection (hereinafter "Departnent")
is the State agency responsible for adopting rules pursuant to Section 370.12,
Florida Statutes. Such a proposed rule is the subject of this rule challenge.

E. Save the Manatee Club (hereinafter "SMC') is a non-profit Florida
corporation with over 550 nmenbers who reside within Lee County and whose main
purpose is to protect and preserve Florida's remaini ng endangered West | ndi an
manat ee popul ation, for the benefit of the manatees and of SMC and its nenbers.
Nuner ous nmenbers of the organi zati on observe, study, and phot ograph manatees for
educational and recreational purposes in the waters of Lee County sought to be
regul ated by the proposed rule. SMC sponsors and organi zes outings to view,
phot ograph, and study manatees in the waters of the State including areas for
which speed limts are established by the proposed rule.

F. Florida WIidlife Federation, Inc. (hereinafter "FWF"), is a non-profit
Fl orida corporation with over 15,000 nmenbers within the State, many of whom
reside in and use the waters of Lee County. The main purpose of FWF is to
protect and assist in the managenment of Florida's wildlife and its habitat for
the benefit of FW, its nenbers, and all menbers of the general public who
desire to participate in outdoor recreation in Florida. The nenbers of FW
observe, study, and phot ograph manatees for educational and recreationa
purposes in the waters of Lee County sought to be regul ated by the proposed
rule.

G  Hi biscus Pointe at Bay Beach, Ltd. (hereinafter "Hibiscus Pointe"), is
alimted partnership organi zed under the laws of Florida. Estero Island
Partners is the general partner

H Ira Rakatansky (hereinafter "Rakatansky") is the owner of a unit in the
Hi bi scus Poi nte Devel opnent, with exclusive rights to boat slip #90.



. On April 28, 1995, the Departnent published notice in the Florida
Admi ni strative Wekly of its intent to adopt regul ati ons establishing speed
zones in Lee County pursuant to Section 370.12, Florida Statutes.

J. On May 18, 1995, Bonita Bay, Hohnstein, and Fischl tinely filed a
chal | enge to the proposed regul ati ons.

K. Al Petitioners and Intervenors in this proceedi ng have standing to
chal | enge or defend proposed Rul e 62N-22.005, Florida Adm nistrative Code.

L. Manatee protection zones may be established in State waters where
manat ees are frequently sighted and it can be assumed that nanatees inhabit such
waters periodically or continuously.

FI NDI NGS OF FACT
BACKGROUND

1. The Departnent derives its authority to regulate the speed of notorboat
traffic for the protection of the manatee from Section 370.12(2), Florida
Statutes, the "Florida Manatee Sanctuary Act" (hereinafter "the Act").

2. Two provisions within this Act describe the standard that mnust be net
before the Departnment may inpose speed zones. Section 370.12(2)(j), Florida
Statutes, authorizes speed zones within specific identified geographic areas
"...where manatee sightings are frequent and it can be generally assuned that
they inhabit these areas on a regular or continuous basis.” Section
370.12(2)(n) authorizes the Departnment to identify other areas where manat ees
are "...frequently sighted and it can be assuned that nmanatees inhabit such
waters periodically or continuously"” and then establish appropriate speed zones.
Al t hough the specific authority for the challenged rule is subparagraph (n), in
practice, the Departnent does not differentiate between subparagraphs (j) and
(n) when establishing speed zones. The Departnent utilizes the sanme standards
or process regardl ess of which subparagraph is applicable.

3. For the waters of Estero Bay, the Departnent proposes that North Estero
Bay be regulated at 25 nmiles per hour at all times. Conversely, it proposes
that South Estero Bay be regul ated at "slow speed” at all times except for
certain portions of two marked channels that would be regulated at 25 niles per
hour. Rule 62N-22.002(7), Florida Adm nistrative Code, defines slow speed as
"...the speed at which a vessel proceeds when it is fully off plane and
conpletely settled into the water."

4. The Bonita Bay residential community and marina is |located on the
Imperial River in Lee County, and a boat |eaving the marina nust travel west
down the Inperial River and north through South Estero Bay to reach the Gulf of
Mexi co. Captain Hohnstein conducted a tined run fromthe Bonita Bay Marina to
the @ulf of Mexico and found that it took approximately 18 m nutes under
exi sting regul ations and approxi mately 40 mi nutes under the proposed rule.

Thus, under the proposed rule, it will take over twice as long for a boat to
make this trip, negatively inpacting the demand for slips in the marina and the
val ue of Bonita Bay's boat slips. Recreational and commercial use of South
Estero Bay will also be greatly restricted if the proposed rule is adopted.



ECONOM C | MPACT STATEMENT

5. Section 120.54(2)(b), Florida Statutes, requires the Departnment, under
certain circunstances, to prepare an Economic |npact Statenent (hereinafter
"EIS") prior to rule adoption. Section 120.54(2)(c) then sets forth eight
requi renents that nust be included within the EIS for it to be valid. These
i ncl ude:

2. An estimate of the cost or the economc
benefit to all persons directly affected by
t he proposed action;

3. An estimate of the inpact of the proposed
action on conpetition and the open nmarket for
enpl oyment, if applicable;

* * %

8. A detailed statenment of the data and
nmet hodol ogy used in naking the estinmates
requi red by this paragraph

6. The Departnent prepared an EIS in conjunction with the proposed rule
chal | enged herein. The Departnent has stipulated that Petitioners requested
that an EI'S be prepared and that request was nmade on an ongoi hg and conti nuous
basis since early 1994.

Cost to Affected Persons

7. The Departnent contracted with Florida Atlantic University (FAU) to
have FAU prepare the EIS for proposed Rule 62N 22.005, Florida Adnministrative
Code. Mchelle Correia was primarily responsible for its devel opnment. Aided by
two research assistants who do not have degrees in econonmcs, she prepared the
El'S on a budget of approximately $1,600. She subnmitted her final draft of the
ElI S in January, 1995, and other than linited tel ephone contact with the
Department, perforned no further work on the EI'S. The January draft of the EI S
does not contain any reference to how the proposed rule would inpact the demand
for marina facilities such as the Bonita Bay Marina, nor did the Departnent's
April 1995 EIS draft nade avail abl e when the Departnment published its proposed
rule which is the subject of this proceeding.

8. Four days before the formal hearing in this cause, on July 25, 1995,
t he Departnment produced another draft of the EIS that makes only cursory
reference to marina facilities. This draft nerely states that inpacts to
mari nas are not quantifiable and would not be further considered unless
"specific quantitative information is subnmtted.” This statenent was included
inthe July 25th EIS at the direction of Scott Call eson, a Departnent enployee
who is not an economi st.

9. The Departnent's July 25 draft of the EI'S does not estimate the cost of
the proposed rule on marina facilities, a water-dependent industry. Further
the Departnment did not attenpt to ascertain the rule's inpact on marinas. FAU s
attenpt to do so was limted to tel ephone calls to two of Lee County's 24
mari nas. One owner estimated a 50 percent |oss of business and one estimated
| osing 100 percent of his business. Neither FAU nor the Departnent contacted
Bonita Bay to try to quantify the inpact Bonita Bay had been communicating to
t he Departnent for over one year

10. Bonita Bay has nmade a substantial investnent in its marina. It has
recently added nore slips and is currently not operating at a profit, although



it projects a profit within 10 years of the marina's initial construction
Bonita Bay had projected cost and revenue figures for the marina up to the year
2002 that it had relied upon in making its investnent. The ability of the

mari na to achi eve these projections and realize a profit will be substantially
di m ni shed by the proposed rule which would increase the tine required to reach
the @ulf of Mexico, restrict fishing and sightseeing in the back bay areas, and
pl ace Bonita Bay at a conpetitive di sadvantage with other marinas.

11. To obtain permts for the construction of the marina, Bonita Bay was
required to restrict by deed approximately 50,000 |inear feet of shoreline, from
the mouth of the marina along the Inperial River and South Estero Bay, to
prevent the construction of any future boat docks. The marina also has six
different manatee signs in the basin as well as nanatee awareness pl acards,

i nformative brochures, and a waterway map. All of these costly requirenents
hel p protect the manatee and rai se boater awareness of manatee safety issues.

12. Petitioner Hohnstein, the manager of the Bonita Bay Marina, will also
be i npacted by the proposed rule. The inposition of a slow speed zone in South
Estero Bay would limt access to the marina and restrict both comercial and
recreational use of these waters. Since his enploynent and renuneration are
related to the financial health of Bonita Bay's marina, Hohnstein is a person
likely to be affected by the proposed rule.

13. Petitioner Fischl has owned and operated a boat chartering business
out of the Bonita Bay Marina for the |ast eight years, spending approximtely a
t housand hours a year on the waters of South Estero Bay. WMany of the
sightseeing tours and fishing trips he conducts will be inpossible or
i npractical under the proposed rule due to the increase in time to reach desired
destinations or the inpossibility of reaching these areas if his boat is
required to travel through South Estero Bay at slow speed. Captain Fisch
estimates that the proposed rule would result in a 40 to 50 percent reduction to
his personal income. The EIS does not address the inpact on Fischl or sinmlar
busi nesses.

14. The EI'S does not address the inpact to waterfront property values in
Lee County. For exanple, waterfront property values at Bonita Bay woul d be
adversely inpacted by the proposed rule as a result of the increased tine
required to reach open water and the additional restrictions inposed on South
Estero Bay. Although the Departnment asked M chelle Correia what nethodol ogy
shoul d be used to estinmate property val ue inpacts, neither FAU nor the
Departnment attenpted to estimate the inpact of the proposed rule on property
val ues.

Conpetition and Enpl oynent

15. The EIS also fails to estimate the inpact of the proposed rule on
conpetition and the open market for enploynent between those nmarina facilities
af fected and those unaffected by the proposed speed zones. Different marinas
will be inpacted by their location to the proposed speed zones. The Depart nent
conducted no case study or any other analysis to determ ne how t he proposed
speed zones would put one marina at a conpetitive advantage or di sadvantage over
another. Bonita Bay will be at a conpetitive di sadvantage not shared by ot her
mari nas not inpacted by the speed zones because of their |ocation el sewhere in
Lee County.

16. A nearby marina in Collier County with travel time constraints sinmlar
to those inposed by the proposed rule was forced to charge 8 percent |ess for



slip rentals than Bonita Bay and has a | ower occupancy rate. A simlar inpact
can be anticipated for Bonita Bay's fee structure and occupancy figures if the
proposed rule is adopted, causing a loss to Bonita Bay of $70,000 per year or
$186 annual incone |oss per slip.

Dat a and Met hodol ogy

17. Another statutory requirement mssing fromthe EISis a detailed
statenment of the data and met hodol ogy used by the Departnent in reaching the
estimates that are included within the EIS. The EIS provides little or no
i nformati on on how the Department derived its figures or conclusions in many
areas, including the inpacts on marinas, boat charter businesses and waterfront
property val ues.

18. Al though the Departnment contends data was not avail able in those
areas, Lee County mmintains and updates detailed information on Lee County's
econorny, including detailed information on nmarina facilities and other marine
i ndustries. This information could have been utilized by the Department in
devel oping and interpreting the data and net hodol ogy for estimating inpacts to
this segnent of the economy. The Departnent did not contact the office which
mai ntains this information.

19. Rather, the Departnent inproperly relied upon the Fishkind Study
conducted for a four-county area on the east coast of Florida to assunme the
i npact of the rule in Lee County. The EIS uses an $8. 60 contingent val ue
derived fromthis study relating to speed zones in Volusia County, not in Lee
County. However, the $8.60 figure is based upon a survey question requesting an
expression of funding support, not boating enjoynent, as was represented in the
EIS. It is not a neasure of the inpact on marinas, charter businesses, or
waterfront property values. The EI'S contains no analysis of the simlarities
between or the difference in econonies and popul ati ons of those counties and Lee
County, which makes the EIS reliance on the Fishkind Study inappropriate.

Failure to Consider Specific Information

20. Correspondence submtted by Bonita Bay to the Departnent contains
detailed informati on and concerns as to the econom c inpact of this proposed
rule on mari nas and ot her mari ne dependent industries in Lee County. Bonita Bay
recei ved no response to these letters and this informati on was not consi dered by
the Departnment in preparing the EIS. The Departnent acknow edged recei pt of
these letters in the July 1995 version of the EIS, four days before the fina
hearing in this cause.

21. The EIS also fails to consider specific economc information that was
submtted to the Departnment by the Petitioners denonstrating the substantial
econom ¢ inpact of the proposed rule on Bonita Bay's, Fischl's and Hohnstein's
operations. This failure to consider the information submtted substantially
impairs the fairness of this rul emaki ng proceeding.

| NVALI D EXERClI SE OF DELEGATED LEQ SLATI VE AUTHORI TY
No Ascert ai nabl e Standards

22. To establish speed zones, the Departnment nust determnm ne whet her
manat ees are frequently sighted in a particular area so that it can be assuned

that they inhabit the area on a periodic or continuous basis. Neither Section
370.12, Florida Statutes, nor the rules pronul gated pursuant to that statute



contain definitions of the terns "frequent”, "periodic", or "continuous."

Li kewi se, there exists no Departnent menorandum position paper, or other
docunent whi ch defines these operative terns that establish the standards for
est abl i shing speed zones.

23. Wile the Departnent's witnesses stated that the word "frequently" is
given its conmon dictionary definition, the Departnent is unable to state with
any quantitative certainty how many sightings in a particular place constitute
"frequent” sightings. 1In the Departnment's view, a single manatee seen in the
same place every nmonth would be a frequent sighting. |In the Departnent's
scheme, there is no difference between one manatee sighted nonthly and one
hundred manatees. Thus, so long as any manatee is sighted, the Departnent may
determ ne frequency, assune periodic or continuous habitation, and establish
speed zones without limtation.

24. In determ ning whet her manatees are frequently sighted, the Depart nent
consi ders aerial survey data, nanatee nortality data, radio telenetry data
anecdot al sightings and reports, geographic or habitat-rel ated bathynetry,
boati ng access points, and public opinion and input. The Department may al so
consi der other information, but such information was not identified nor was it
expl ained how it was used in formulating the proposed rule. Further, sone of
the data considered does not indicate the presence of manatee, such as boat
access points.

25. The Departnent has no nethod of determining howit relates each of
these data sources into a finding that manatees are "frequently sighted.” There
is no formula, matrix, ranking of inportance, or any other nmethod by which an
i ndi vi dual could determne how this information is utilized to determ ne
"frequency" or otherw se establish a speed zone.

26. The Departnent, in setting speed zones, begins with the prenise that
idle or slow speed is necessary to protect manatees. A Departnent witness
responsi ble for adm nistering the rule considers any speed regul ati on faster
than sl ow speed to be a concession by the Departnent to gain the cooperation of
| ocal governnent.

27. Wthin regul ated areas, the top speed zone in Lee County is 25 mles
per hour under the proposed rule. |In other counties, however, speed zones range
up to 30 and 35 miles per hour. The Departnment has no scientific basis or
formula for establishing the top speeds allowed. The disparity in speeds anong
counties is the result of political conprom se.

28. The Departnment's regul ations for establishing speed zones, whet her
devel oped under the authority of Section 370.12(2)(j) or (2)(n), Florida
Statutes, require that it not generally regulate areas so as to unduly interfere
with the rights of boaters, fishernen, and waterskiers. To acconplish this, the
Departnent is required to Iimt the geographic area of speed zones to only that
area warranted for manatee protection. Further, the Departnent nust consider
the timng of the rule so that it is enforced only when necessary to protect
manat ees. Thus, if nmanatees were frequently sighted in a waterbody only during
a particul ar season, then only seasonal speed zones can be established, so as
not to unduly interfere with the rights of boaters, fishernmen, and waterskiers.

29. The definition of "undue interference" is contained in Rule 62N
22.002, Florida Adm nistrative Code. Before proposing a speed zone, the
Department considers the use of the area by boaters, fishernen, and waterskiers
to avoid "unduly interfering”" with these persons. The Departnent conceded,



however, that it has no formula, policy, or any other identifiable procedure or
standard to explain howit factors the recreational use of the waters by these
persons into a determnation that a rule should or should not be inplenented in
a particul ar geographic area. 1In the case of South Estero Bay, the proposed
rule effectively prohibits boaters from using substantial portions of the water
previously accessi ble only at higher planing speeds due to the shall ow nature of
t hose areas.

30. There exists no statutory definition of the term"continuous" to guide
the Departnment in applying its standard for establishing speed zones. Using the
common understanding as to what this word nmeans, the Departnent w tness who
oversees all managenent aspects of nmanatees under the purview of the Departnment
conceded that manatees do not inhabit Estero Bay on a continuous basis.

31. Likewise, there exists no statutory definition of the term "periodic"
to guide the Departnent. A Department w tness who was involved in all aspects
of the rule's devel opnent relies on the dictionary definition of the term
"periodic" and does not necessarily interpret the term"periodic" to be the sane
as "seasonal ."

32. That witness further testified that if manatees hypothetically were
present in the Orange River during the winter nonths, that could be described as
a periodic appearance, and if they appeared only every other year, that would be
periodic as well. In the Oange River, the Departnment has established periodic
speed zones to coincide with the manatees' use of that area during the w nter
nont hs.

33. In the Departnment's current view, manatees seen in an area every few
years could justify the inposition of speed zones.

| NTERNAL | NCONSI STENCY OF THE RULE
Habi t at Conpari son

34. As applied to Estero Bay, the Departnent proposes different speed
regul ations for North and South Estero Bay based on habitat differences. Both
bays are very shallow, with 90 percent of North Estero Bay and over 90 percent
of South Estero Bay being | ess than one neter in depth at mean | ow water. The
remai ning 10 percent of North and of South Estero Bays have water depths greater
than one neter. The deeper water is found, in both bays, close to tidal passes
or mai ntained channels. In both bays nanatees, when seen, are found in these
deeper water areas.

35. There is no significant difference in freshwater sources or quantities
between North and South Estero Bays nor are there any warmwater sources in
either of these bays. Simlarly, there is no appreciable difference in either
t he amount or di spersion of seagrasses in either of the bays. The zip codes
surroundi ng both bays have a simlar nunber and type of registered vessels, and
there is no appreciable difference in boat traffic. The bathynmetry of each bay
is essentially the sanme, and there exists no physical characteristic of either
bay that woul d support different boat speed regulations for the protection of
manat ees. The Departnent treats Estero Bay as a functional unit in collecting
data but divided the Bay into North and South for the purpose of establishing
di fferent speed zones in its proposed rule.



North and South Estero Bay, Use of Manatee Data

36. The aerial survey data relied upon by the Departnent consists of a 48-
flight study conducted in 1984 and 1985. The data indicates little difference
i n manat ee use between North and South Estero Bays and that nanatees are not
typically sighted in all parts of either the North or South Estero Bay system
This is substantiated by nore recent data collected by the Departnment in Cctober
1994 t hrough May 1995 which indicates that only 2 percent of the total manatee
sightings in Lee County are in North Estero Bay and only another 2 percent are
in South Estero Bay. The Department relied on the 10-year-old data in
promul gating its proposed rule and not the current data.

37. The aerial survey data al so denonstrates that the nmanatees that are
seen in Estero Bay are located in close proximty to channels of at |east six
feet in depth fromwhich aquatic vegetation is available. 1In the bay waters
out si de these channel s, which nake up the vast majority of Estero Bay, manatees
typically are not sighted. Moreover, there have been few nanatee sightings in
the mddle or east portions of South Estero Bay.

38. This aerial survey data is consistent with the experience of
Petitioners Hohnstein and Fischl. Al though he is on the waters of South Estero
Bay on a daily basis, Fischl sel dom sees nanatees and the few he does see are
confined to specific areas with deeper water, not throughout the shall ow waters
whi ch conprise nost of Estero Bay. Hohnstein has seen very few manatees in
South Estero Bay, causing his belief that additional boat speed regulation in
this area is unnecessary and overly restrictive.

39. In the winter nonths of Novenber, Decenber, January and February the
Departnent's data indicates that nanatees are seldomsighted in Estero Bay. In
fact, approximately 80 percent of all manatees sighted in Lee County are in the
Cal oosahat chee and Orange Rivers with the remaining 20 percent spread throughout
t he remai nder of Lee County. As Estero Bay is but one bay systemin Lee County,
it is fair to conclude fromthis data that the conbi ned percentage of nanatee
sightings for both North and South Estero Bay during the winter nonths is |ess
than 1.5 percent of the nmanatees in Lee County. These figures are confirmed by
studi es conducted by the Departnent.

40. In Estero Bay, Departnment data collected for a study of the Lee
County/ Col l'ier County border area indicates that during the 6-nonth period of
Novenmber through April, the nean nunber of manatee sightings in Estero Bay never

rose above .5 or one mmnatee per two surveys.

41. Because 80 percent of all manatees are sighted in the Cal oosahatchee
and Orange Rivers in the winter nonths, the Departnment has established seasona
speed zones in this area to coincide with the high popul ati on of manatees in the
winter and their dispersal in the spring. Although it is undisputed that this
seasonal pattern |ikew se exists in Estero Bay, the Departnent has not proposed
seasonal speed regul ation, choosing instead to regul ate year-round. The Bonita
Bay Marina is a seasonal business with its busiest activity taking place during
the wi nter nonths, when very few manatees are seen in Estero Bay.

42. There are many nore manatee sightings in Lee County during the w nter
nmont hs than there are in the summer. During the sumer nonths much of the
manat ee popul ation | eaves Lee County and goes either north or south before
returning again in the winter to warmwater refuges.



43. During the winter manatees congregate and remain close to these warm
wat er refuges. There are no warmwater refugees in South Estero Bay. There is
a warm wat er refuge northeast of North Estero Bay known as the Ten-M | e Cana
wher e manat ees have been sighted with frequency during the wi nter nonths.
Manatees travelling to warmwater refuges would take a fairly direct route and
travel in one to two neters of water.

44. The nortality data in Lee County relied upon by the Departnment has
been coll ected since approximately 1974. From January 1974 t hrough Decenber
1994, or 21 years, the data indicates there have been seven watercraft-rel ated
manatee nortalities in North Estero Bay and five watercraft-rel ated manat ee
nortalities in South Estero Bay. On average, therefore, there has been | ess
than one nortality attributed to watercraft in South Estero Bay every four
years. There is no obvious trend denonstrating an increase in nortality in
either North or South Estero Bay.

45. The Departnment does not consider a single watercraft rel ated nanatee
nortality to be acceptable. Wile conceding that the elinmnation of all hunman-
caused nortalities is unrealistic, the Departrment is unable to articulate and
has no fornula or standard to determ ne how many watercraft-related nortalities
woul d be acceptable for a given area or for a specific speed zone.

46. The overall popul ation of manatees in Lee County has increased since
1974. Mbreover, the manatee nortality data for South Estero Bay over the |ast
20 years does not indicate an increasing trend generally or in boat-rel ated
deat hs.

47. In the vast mpjority of cases the Departnent does not know where a
watercraft-rel ated manatee nortality actually occurred. Manatees can becone il
or injured in one area and swmto another area before dying, and the carcass
may drift for several days before being discovered. The Department's data,
therefore, sinply indicates where the carcass of the ani mal was recovered, not
the | ocation where a watercraft struck a nanatee.

48. I n devel oping the proposed rule the Departnent also relied upon data
collected by tracking radio tagged nanatees in Lee County. The nanatees were
tagged in the Cal oosahatchee River and tracked by the Departnent for
approxi mately ei ghteen nmonths. The data indicated that nanatees stayed in the
Cal oosahat chee River during the winter nonths until spring, when the nmajority of
t hese ani mal s di sperse down the Cal oosahatchee River. Mst manatees then head
north to the Charlotte Harbor area and beyond, up to Tanpa Bay. Throughout this
study period, no radi o-tagged nmanatee was located in either North or South
Estero Bay. The Departnent concedes that this study is representative of
overal | manatee behavior in Lee County.

49. The Department also relies on anecdotal data when establishing speed
zones. The Department presented no evidence that it had received nore informal
reports of manatees in South Estero Bay than in North Estero Bay. In contrast,
Petitioners Hohnstein and Fischl, who have spent thousands of hours on the
waters of Estero Bay, have both seen as many or nore manatees in North Estero
Bay.

50. The Departnment chose to regulate North and South Estero Bay
differently for two primary reasons: (1) because of the presence of marked
channel s in South Estero Bay which the Departnment did not believe existed in
North Estero Bay, and (2) in order to provide for sone recreationa



opportunities in the Estero Bay system Neither of these reasons is recognized
under Section 370.12, Florida Statutes, which provides the only authority for
t he establishment of speed zones.

CONCLUSI ONS OF LAW

51. The Division of Adm nistrative Hearings has jurisdiction over the
parties hereto and the subject matter hereof. Sections 120.54(4) and 120.57(1),
Fl orida Statutes.

52. Petitioners' Mdttion to Strike was filed on COctober 3, 1995. Page 22
of Respondent's Proposed Final Order argues that Petitioners |lack standing to
chal | enge the EIS because they failed to request that an EIS be prepared for the
proposed rule. As correctly asserted in the Mdtion, the Departnent stipul ated
during the final hearing that Petitioners had an ongoi ng and conti nuous request
that the Department prepare an EIS for the proposed rule. The Departnent's
unil ateral attenpt to set aside post hearing a stipulation it entered into
during the final hearing will not be countenanced. Further, the Departnent's
assertion is contrary to the uncontroverted facts in this case. Petitioners
Motion to Strike is granted.

53. Al Petitioners and Intervenors are substantially affected by the
proposed rul e and have standing, pursuant to the stipulation of the parties.
Further, Petitioners have standing to chall enge the proposed rul e based upon the
El S.

54. In addition to challenging the entire proposed rule as an invalid
exerci se of delegated |egislative authority, Petitioners contend that
Subsections (2)(d) 12 and 13, (2)(9)(1), and (2)(g)3.a-e of proposed Rule 62N
22.005, Florida Adm nistrative Code, are invalid even if the entire proposed
rule is not. Subsection (2)(g)(1l) establishes a 25 mp.h. speed zone at al
times in North Estero Bay. The Petition for Adm nistrative Determnation of
Invalidity of Proposed Rule filed by Petitioners attacks those specific portions
of the proposed rule relating to South Estero Bay. Although the parties
presented evidence regarding North Estero Bay as it relates to Estero Bay as a
whol e and as part of Petitioners' challenge to the proposed rule to showits
i nternal inconsistency, Petitioners did not specifically attack the speed zone
for North Estero Bay in their Petition. Therefore, any specific challenge to
Subsection (2)(g)(1) is not considered herein.

55. The Departnment's argunment that Petitioners cannot specifically
chal | enge Subsection (2)(d)13 is without nerit. That subsection inposes a slow
speed restriction at all tines on the Inperial River. The Departnent argues
that the subsection causes no change since boat traffic on the Inperial R ver is
currently restricted to sl ow speed by county ordi nance. A county ordinance is
not the sane as a State agency rule. Since Subsection (2)(d)13 would nake the
year-round sl ow speed restriction on the Inperial River a State |aw, and since
Bonita Bay residential comunity is bordered on one side by the Inperial River
and the Bonita Bay Marina is on the Inperial River, Petitioners have properly
chal | enged that subsection

56. Petitioners have the burden of establishing by a preponderance of the
evi dence that the challenged rule is invalid. Agrico Chemcal Co., et al. v.
Dept. of Environmental Regul ation, 365 So.2d 759, 763 (Fla. 1st DCA 1979). They
have net their burden of proving the invalidity of Rule 62N-22.005 in its
entirety and of Subsections (2)(d)12 & 13 and (2)(g)3. a-e.



57. A petitioner may seek to invalidate a rule by challenging the EIS on
the grounds that (A) the agency failed to adhere to the procedure for
preparation of the EI'S provided by Section 120.54(2), Florida Statutes, or (B)
the agency failed to consider information submtted to it regarding specific
concerns about the economic inpact of the rule which failure substantially
i npaired the fairness of the agency's rul emaki ng. Section 120.54(2)(d), Florida
Statutes. Petitioners have challenged the EIS prepared for the proposed rule on
bot h grounds.

58. In the event an agency prepares an EIS for a proposed rule, the agency
is obligated to provide specific information which includes:

(2) An estimate of the cost or the econonic
benefit to all persons directly affected by the
proposed action;

(3) An estimate of the inpact of the proposed
action on conpetition and the open nmarket for
enpl oynment, if applicable;

* * %

(8) A detailed statement of the data and
nmet hodol ogy used in nmaking the estinmates
requi red by this paragraph

Section 120.54(2)(c), Florida Statutes. An agency's failure to include any of
t he above requirenents is grounds for invalidating a proposed rule. E L.
"Shorty" Allen; Wgwam Inc., et al. v. Honorable Bob Martinez, et al., DOAH
Case No. 88-5797R (March 20, 1989) (EIS found deficient for failing to estimte
the cost to all persons directly affected by the rule and failing to include a
detail ed statenent of the data and nethodol ogy used in its preparation); Stuart
Yacht Club & Marina, Inc. v. Dept. of Natural Resources, 625 So.2d 1263 (Fl a.
4th DCA 1993) (EIS found deficient for failing to consider the econom c inpact
to a marina, failing to estimate the inpact on conpetition and enpl oynent, and
failing to include a detailed statenent of the data and nethodol ogy used in
reachi ng the estimates nade).

59. The Departnment has failed to adhere to the procedures necessary to
prepare an adequate EI'S for proposed Rule 62N 22. 005, Florida Adm nistrative
Code, as required by Section 120.54(2)(c), Florida Statutes, by failing to
include the information required to be included by Subsections (2), (3), and
(8). The Department's failure substantially inpaired the fairness of its
rul emaki ng proceedi ng.

Estimate of Costs to all Persons

60. The January 1995 draft of the EIS prepared by FAU did not estinmate the
cost of the proposed rule to Petitioner Bonita Bay's marina facilities or marina
facilities in Lee County generally. The Departnent's July 1995 EI S |ikew se
does not include a cost estimate to marina facilities, though such costs were
and are reasonably ascertainable. Both the Petitioners' and Lee County's
econom ¢ experts testified that the EIS was deficient in this area and SMJ FWF s
expert stated that he would have included marinas as an inpacted i ndustry and
anal yzed the inpact of the speed zones to that industry.

61. Consistent with the plain nmeaning of Section 120.54(2)(c)(2), Florida
Statutes, the EI'S nust contain an estinate of the cost of a rule to all affected
persons. Petitioners, as owners and operators of a marina and marina-rel ated



busi nesses, were never considered until four days prior to hearing and then the
Department only concl uded that no cost of the rule inpact could be estimated.
However, no attenpt to estimate that inpact was made.

62. In this case, the preponderance of the evidence establishes that the
ElS did not consider the cost of the rule to marina facilities. It is also
undi sputed that the EIS did not consider the inpact of the rule on the val ue of
waterfront property in Lee County, though Petitioners and Lee County presented
evidence that the rule would significantly inpact waterfront |and values. As
was found in Stuart Yacht Club & Marina, Inc., these deficiencies invalidate the
El S and substantially inpact the fairness of the Departmnent's rul emaki ng.

Conmpetition and Enpl oynent

63. The undisputed evidence in this cause is that the inposition of speed
zones woul d put certain marinas at a conpetitive advantage (or di sadvant age)
over others, depending upon their location. In Florida Ass'n of Academc
Nonpublic Schools, et al. v. Dept. of Health and Rehabilitative Services, DOAH
Case No. 86-2272R (Cctober 3, 1986), the Hearing Oficer struck down the
agency's EIS for, anong other things, failing to include an analysis of the
i npact on conpetition and the open market for enploynent. |In this case, as in
Florida Ass'n, the EI'S does not address conpetition or enploynent and is
t heref ore i nadequat e.

Dat a and Met hodol ogy

64. The Departnment has failed to include within the EIS a detail ed
statenment of the data and met hodol ogy used in reaching its conclusions. An
i ndi vidual reading the EIS would in nmany instances have no indication how the
Departnent's figures were derived

65. In one area where the nethodology is included within the EIS, it
references data collected in a study of a four-county area on the east coast of
Fl orida which is not applicable to show inpacts in Lee County. First, the $8.60
contingent value derived fromthe study relates to speed zones not shown to have
any simlarity with speed zones in Lee County. Second, the survey question that
this figure is estimated fromrequested an expression of funding support, not
boati ng enjoynent, as was represented in the EIS. Third, a vast difference
exi sts in econom es and popul ati ons between those east coast counties and Lee
County. Use of this study in the EIS for Lee County is, accordingly, nsleading
and decepti ve.

66. In E. L. "Shorty" Allen, supra, the Hearing Oficer found the proposed
rule to be an invalid exercise of delegated |egislative authority because, in
part, the Department failed to prepare an adequate EIS since it did not include
a detailed statenent of the data and net hodol ogy used in maki ng each of its
estimates. Likewise, in this case there is often no hint of the data and nethod
used, if any, in reaching many of the conclusions in the EIS. This om ssion
standing alone, requires its invalidation

Failure to Consider Submtted | nfornmation

67. The Departnment failed to consider information subnmitted by the
Petitioners and, accordingly, substantially inpaired the fairness of its
rul emaki ng. For over a year Petitioners corresponded with the Depart nment
requesting that an EI'S be prepared and submtting detail ed concerns regarding



the econonic inpact of the proposed rule. Petitioners have satisfied the
requi renents of Section 120.54(2)(d), Florida Statutes.

68. In Dept. of Health and Rehabilitative Services v. Wight, etc., 439
So.2d 937 (Fla. 1st DCA 1983), the Court held:

[ T] he absence or insufficiency of an economc
i npact statenent is harmless error if it is
establ i shed that the proposed action will
have no econonmic inpact...or if it is shown
that the agency fully considered the asserted
econom ¢ factors and inpact. Id. at 941.

In that case, in striking down the EIS the court found inpacts to adult
congregate living facilities and their residents caused by a rule were ignored.
Here, simlarly, inpacts to marinas and related facilities were ignored.
Section 120.54(2), Florida Statutes, and rel evant case | aw nandate substanti al
conpliance with all relevant EIS requirenments. An EISis not sufficient if it
fails to address all areas required by Section 120.54(2)(c), Florida Statutes.
Florida League of Cities, Inc. v. Dept. of Environmental Regulation, 603 So.2d
1363, 1371 (Fla. 1st DCA 1992).

69. Further, such failure with respect to Petitioners has substantially
i npaired the fairness of the proceedings. While expert witnesses for al
parties agree that inpacts (and quite likely substantial inpacts) to marinas,
ancill ary busi nesses and waterfront |and values will be caused by these rules,
t he Departnment has ignored those inpacts.

70. The Departnent's argument that Petitioners are required to performthe
studi es necessary to show the inpact on marinas, marina-rel ated busi nesses, and
wat erfront property values finds no support in the law and is not persuasive.
Petitioners did what is required of themby Section 120.54(2)(d), Florida
Statutes; they provided the Departnment with sufficient information to make the
Department aware of their specific concerns. The Departnment, on the other hand,
failed to do what is required of it by Section 120.54(2)(c) by failing to
estimate the cost and inpact on Petitioners and by failing to disclose how that
estimate was fornul at ed.

| NVALI D EXERCI SE OF DELEGATED LEQ SLATI VE AUTHORI TY
71. Section 120.52(8), Florida Statutes, provides as foll ows:

"Invalid exerci se of del egated |egislative
aut hority" means action whi ch goes beyond

t he powers, functions, and duties del egated
by the Legislature. A proposed or existing
rule is an invalid exercise of del egated

| egislative authority if any one or nore

of the follow ng apply:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
set forth in s. 120.54;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(7);



(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required
by s. 120.54(7);

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency; or

(e) The rule is arbitrary or capricious.

72. Rule 62N-22.005 and Subsections (2)(d)12 and 13 and (2)(g)3. a-e,
Fl orida Adm nistrative Code, exceed del egated | egislative authority and enl ar ge,
nodi fy, and contravene Section 370.12(2)(n), Florida Statutes. Section
370.12(2)(n) authorizes the Departnment to designate by rule State waters where
manat ees are frequently sighted, and it can be assumed such waters are
periodically or continuously inhabited by manatees. Rules may be adopted to
prevent harnful collisions with notorboats and protect manatees from harassnent.

73. The preponderance of the evidence establishes that manatees do not
frequent waters | ess than one neter in depth, and nore than 90 percent of North
and of South Estero Bay is |less than one neter in depth at nean | ow water.
Substantially all water within Estero Bay, other than inproved channels, that is
deeper than one neter at |low water is |ocated near the western edge of North and
South Estero Bays near passes connecting to the Gulf of Mexico. Manatees are
sighted in the deeper water along this western perinmeter and in the Inperial
River. Wth the exception of Ten Mle Canal northeast of North Estero Bay,
manat ees are not typically sighted in North or South Estero Bay during the
wi nter nmonths of Novenber through April. Manatee nortality statistics for 1974
to 1995 reveal no trend of increased boat-related nortalities.

74. Yet, all of South Estero Bay except portions of two channels has been
desi gnat ed sl ow speed even though manatees are only sighted with any frequency
at all in discreet deepwater areas along the western edge of the Bay. In
addition, the only-periodic habitation by manatees in the sumer nonths has not
been considered, and there is no evidence to suggest boaters' rights have been
considered as to South Estero Bay.

75. Further, the Departnment has used "recreational opportunity" and the
presence of marked channel s as shown on navigation charts to establish different
speed zones between North and South Estero Bay. On the face of the statute,
recreation and nmarked channels should be no basis for differentiation, all other
factors bei ng equal

76. Rule 62N-22.005 and Subsections (2)(d)12 and 13 and (2)(g)3. a-e,
Florida Admi nistrative Code, are vague, fail to establish adequate standards for
agency deci sions, and vest unbridled discretion in the agency. Critical terns
contai ned within Section 370.12(2)(n) such as "frequently sighted" and
"periodically or continuously inhabited" are not defined within the statute or
by the challenged rule. Rather, Departnent staff testified that the words have
their ordinary dictionary definitions.

77. Nonethel ess, testinony revealed the standard is, in essence, no
standard. There is no quantitative nunber for Lee County, North or South Estero
Bay, or, for that matter, the State of Florida that constitutes "frequent™
sighting of manatees. Simlarly, "periodic" can nmean "seasonal" or a variety of
other possibilities including once a nonth, on an annual basis, or once every
few years. Continuous habitation of nanatees is defined in a simlarly vague
way.



78. Departnment staff testified that they use a nunber of factors in
est abl i shing not orboat speed zones. The factors include such itens as manat ee
nortality data, aerial survey data, satellite telenmetry, manatee sightings, scar
cat al ogs, and expert opinions. However, when asked to explain how these
criteria were used in determ ning speed zones, Department answers varied from
concluding that it was sonewhat a political decision to testifying that it
varies fromplace to place based upon their professional judgnment and
di scretion.

79. Critical terns have neanings that vary fromlocation to | ocation
according to Departnment interpretation or other factors. The ultimte
concl usi ons regardi ng whet her nanatees are frequently sighted and periodically
or continuously inhabit a particular area is, therefore, an exercise of
unbridled discretion by Departnment staff.

80. The consequence of such a process is that there are no ascertai nable
guantitative criteria, standards or analytical process which can be applied to
det erm ne how and where manat ee speed zones shoul d be established. Such
unbridled discretion and application of a vague, standardl ess process requires
rule invalidation. Merritt v. Dept. of Business and Professional Regul ation,
Bd. of Chiropractic, 654 So.2d 1051 (Fla. 1st DCA 1995). In Merritt, the court
found the proposed rule to be an invalid exercise of delegated |egislative
authority (and arbitrary and capricious) because it failed to apply the
statutory standard set forth by the Legislature, thus providing no clear
gui dance for those inpacted by the rule. The court stated:

Rat her than el aborate the statutory standard,
the chal l enged rul e replaces that standard
with the personal judgment of the nenbers of
the peer review commttee. 1d. at 1053.

* * %
The rule thus serves nore to obfuscate the
statutory | anguage than to el aborate statutory
criteria or standards. 1d. at 1054.

Li kewise, in this case, the rule | eaves the neaning of operative ternms entirely
wi thin the judgment of Departnent staff rather than clarifying the standard for
est abl i shing speed zones.

81. The Departnment argues that its interpretation of the terns "frequent”,
"periodic", and "continuous" found in Section 370.12(2)(n), Florida Statutes,
i nvol ves agency expertise and is, therefore, entitled to great deference. Yet,
the Departnent's witnesses testified that they have interpreted and applied
those words only in accordance with the common, dictionary definition of each
Accordi ngly, no agency expertise is involved, and the Departnent's argunent is
contrary to the evidence in this cause and not persuasive.

82. Rule 62N 22.005 and Subsections (2)(d)12 and 13 and (2)(g)3. a-e,
Florida Adm nistrative Code, are arbitrary and capricious. Further, the rule is
not reasonably related to the purpose of the enabling |egislation. As explained
in Agrico Chenical Co., et al.

A capricious action is one which is taken
wi t hout thought or reason and irrationally.
An arbitrary decision is one not supported by



facts or logic, or despotic. Admnistrative
di scretion nmust be reasoned and based upon
conpetent substantial evidence. 1d. at 763.

Compet ent substantial evidence of arbitrary and capricious behavior can include
identification of rule provisions which are internally inconsistent or sinply
irrational. A rule that is internally inconsistent is both irrational and
illogical. St. Johns North Utility Corp. v. Florida Public Service Conmn, 549
So.2d 1066, 1069 (Fla. 1st DCA 1989) (failure to provide a reasonable

expl anation for inconsistent results based on simlar facts viol ates Chapter
120, Florida Statutes, and the equal protection guarantees of the Florida and
federal constitutions).

83. The evidence in this cause denonstrates that there are no substanti al
di fferences in habitat between North and South Estero Bays. Yet, they are
treated radically different as to speed zones. Bathynetry is simlar. Seagrass
di stribution and density is conparable. There are no warmwater refuges to
attract winter popul ati ons of nanat ees.

84. Simlarly, the evidence denonstrates there are no substanti al
differences in the frequency of manatee sightings between North and South Estero
Bays. There also appears to be no difference in either nunbers or seasonality
(periodicity) of occurrence of nmanatee within North and South Estero Bays, and
the Departnent's data does not even differentiate between the two. In sum the
Departnment's own data does not denonstrate any nore interference with or
endangernment to manatees in South Estero Bay than in North Estero Bay.
Accordingly, the proposed rule is internally inconsistent in its disparate
treatment of North Estero Bay and South Estero Bay.

85. The Departnent's use of 10-year-old aerial survey data in devel oping
this proposed rule, wthout considering the 1994-95 data being collected by it
or without waiting for the conclusion of its current study and then anal yzi ng
that data, is itself arbitrary and capricious. The Departnent's own rules
regul ating the establishment of speed zones require it to consider "al
avail able information.” Rule 62N-22.001, Florida Adm nistrative Code.

86. Finally, the one reason provided for establishing 25 mile per hour
speed zones within North Estero Bay as opposed to South Estero Bay was to
provi de recreational opportunities within North Estero Bay. No evidence was
of fered as to why recreational opportunities should not be provided in South
Estero Bay.

87. The Departnment proved that its policy is to establish speed zones
pursuant to Section 370.12(2)(n), Florida Statutes, in accordance with the
standards found in Subsection (2)(j) which prohibits the Departnent from

regul ati ng boat speeds generally "...thereby unduly interfering with the rights
of fishernen, boaters, and water skiers using the areas for recreational and
commer ci al purposes.” However, under its proposed rule, the Departnent has

deviated fromthat policy by establishing a slow speed year-round requirenent
for all of South Estero Bay despite the fact that over 90 percent of the water
is too shallow for nanatee to use nost of the time. Since the evidence reveals
that the Departnment proposes to regulate in waters not used by manatee, and
since the evidence reveal s that nanatee are sighted in the deeper areas only
part of the year, the proposed rule regul ates excessively, both as to area and
as to time. Accordingly, Subsections (2)(d)12 and 13 and (2)(g)3.a-e of Rule



62N-22. 005, Florida Adm nistrative Code, unduly interfere with the rights of
fi shernen, boaters, and water skiers using South Estero Bay for recreational and
conmer ci al pur poses.

88. The radically-different treatnment of simlar water bodies, the genera
and excessive regul ation of South Estero Bay, and the failure of the proposed
rule to provide any ascertai nable standards require a determ nation that the
rule is arbitrary and capri ci ous.

Based upon the foregoing Findings of Fact and Conclusions of Law, it is
ORDERED and CONCLUDED that the Departnent's proposed Rul e 62N-22. 005
Fl orida Adm nistrative Code, and Subsections (2)(d)12 and 13 and (2)(g)3.a-e of
that proposed rule are an invalid exercise of delegated |egislative authority.

DONE and ORDERED this 12th day of Decenber, 1995, at Tal |l ahassee, Florida

LINDA M RI GOT

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 12th day of Decenber, 1995.

APPENDI X TO THE RECOMVENDED CORDER I N CASE NO. 95- 2552RP

1. Petitioners' proposed findings of fact nunbered 1-11, 13-42, and 44-50
have been adopted either verbatimor in substance in this Final Oder

2. Petitioners' proposed findings of fact nunbered 12 and 43 have been
rejected as not constituting findings of fact but rather as constituting
argunent of counsel, conclusions of law, or recitation of the testinony.

3. The Departnent's proposed finding of fact nunbered 33 has been adopted
ei ther verbatimor in substance in this Final Oder

4. The Departnent's proposed findings of fact nunbered 3, 5, 17-19, 24,
25, 37, 41, and 45 have been rejected as being irrelevant to the i ssues under
consi deration in this cause.

5. The Departnent's proposed findings of fact nunbered 8-11, 15, 16, 21
23, 28, 40, 44, 47, and 53 have been rejected as being subordinate to the issues
her ei n.

6. The Departnent's proposed findings of fact nunbered 39 and 46 have been
rejected as not constituting findings of fact but rather as constituting
argunent of counsel, conclusions of law, or recitation of the testinony.

7. The Departnent's proposed findings of fact nunbered 4 and 31 have been
rej ected as not being understandabl e.

8. The Departnent's proposed findings of fact nunmbered 1, 2, 6, 7, 12-14,
20, 22, 26, 27, 29, 30, 32, 34-36, 38, 42, 43, 48-52, 54, and 55 have been
rej ected as not being supported by the weight of the conpetent, credible
evidence in this cause



9. Save the Manatee Club and Florida WIdlife Federation's findings of
fact nunmbered 9, 18-23, and 58 have been rejected as not being supported by the
wei ght of the conpetent, credible evidence in this cause.

10. Save the Manatee Club and Florida WIdlife Federation's proposed
findings of fact nunbered 12-17 and 47-49 have been rejected as being
subordinate to the issues herein.

11. Save the Manatee Club and Florida WIdlife Federation's proposed
findings of fact nunbered 10, 11, 24-46, 50-57, and 59 have been rejected as not
constituting findings of fact but rather as constituting argunent of counsel
conclusions of law, recitation of the testinony, or a stipulation of the
parties.
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NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled to judicial
review pursuant to Section 120.68. Florida Statutes. Review proceedings are
governed by the Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing one copy of a notice of appeal with the Agency Cerk of the
Division of Administrative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First District, or
with the District Court of Appeal in the appellate District where the party
resides. The notice of appeal nust be filed within 30 days of rendition of the
order to be reviewed.



